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The NatiowI Republican Congressional Committee ("'NRCC") though its Executive 

Director, Ted Mmness, filed a complainr alleging that Eric Vitaliano for Congress and Judith C. 

Bello, as treasurer (the "Vitaliano campaign") "received ten5 of thousands of doliars in unlawful, 

communications that were '"suspiciously siitiilnr 10 campaign pieces" of the Vitalimo canipiiign. 
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advocating Vitalimo’s election to Federal office. The NRCC also alleges that the mailings were 

disseminated beyond the NYS AFL-CIO’s membership and that expenditures in connection with 

themailings were slotrep)BTteci to the Commission. 

11. m u f a  LEGAL ANALYSES 

A. Reseomsgt 

‘The NYS AFL-CIO’s response requests that the NRCC’s complaint be dismissed because 

it fails to comply with relevant filing procedures pursuant to the Fedend Election Campaign Act 

of 1971, as amended (the “Act”) and the Commission’s regulations. “he NYS ME-CIO’s 

response also answers the substantive allegations raised by the NWCC in its complaint. 

According to bhe resprm.sew the NYS AFL-CIO ..&&tins a site on the Internet dedicated 

solely to providing information to the members of its afEiiates. The monthly cost of maintaining 

the site is $1 75. The Unity newsletter, where the infonnrption on Eric Vitaliano referenced in the 

complaint appeared, represents only a portion of the site. 

The response states that the Unity newsletter, a print publication that is normally 

distributed on a monthly basis to NYS AFE-CIO aftiliates only, was placed on the lntemet 

because the Internet provides a more cost effective nieans of distribution io the individual 

members of affiliates. The response asserts that the newsletter cannot be easily accessed-a user 

must click through several menu options before accessing the newsletter. 

The NYS AFL-CIO contends in the response that the September 1997 issue of Unify that 

contained the inforniation about Vitaliuno \\*as not placed on the Internet purposely to advocate 

for the candidate. The newsletter purportedly contained other articles of general interest to the 

NYS AFL-ClO’s affiliacs. The NYS AFL-CIO clrtiiiis ~hr  nuwslrttcr was removed from the sitr 

after approximately m o  \ P L . c ~ - ~ I I C  siiiw d;i! ihc organiwtion bcc;irne ;.nwrr that the ncwslcurr 
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possibly violated the Act. The NYS AFL-CIO denies that the article about Vitahano in the 

newsletter was “suspiciously similar” to materials of the Vitaliano campaign and asserts that the 

article was written entirely by its public relations officer. 

With respect to the mailings referenced in the complaint, the NYS AFL-CIQ denies that 

these were mailed ta other thm the local members of its sfffiliates. It asserts that the mailing lists 

were obtained through the Committee 5n Political Education (“COPE) which is an NYS AFL- 

CIQ afiliate that compiles mailing lists solely from the membership of AFL-CIO affiliates. 

White the NYS AFL-@IO acknowledges that the mailings contained terns of express 

advocacy, it argues correctly that such mailings were not prohibited by the Act to the 

organization’s restricted class and contends that any rEceeipt ofthe mailings outside its restricted 

class was inadvertent and de minimis. Finally, the NYS AFL-CIO states its intention in the 

December 1, 1997 response to comply with a January 1 ,  1998 filing date f5r reporting the 

expenditures on the restricted class mailings pursuant to the Act. 

The Vitaliano campaign also subn:itted a response that requests dismissal of the NRCC’s 

complaint on the grounds that it is lacking in evidence and without merit. The campaign asserts 

that it did not have prior knowledge of any ofthe activity referenced in the complaint, “did not 

discuss these activities with the union. did not pankipate in the planning, preparation, targeting 

or dissemination ofany of the materials or information cited by the complaint,” and denies that it 

controlled or coordinated any of these activities. Two sworn affidavits by the Vitaliano 

campaign’s treasurer and assistant treasurer aee submitted with the response in suppri OT these 

assertions. 
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IB, Amdieable Law 

The Act prohibits labor organizations from making any contribution or expenditure in 

connection with Federal elections. 2 U.S.C. P441b. Contributions include direct or indirect 

payments or g i h  of money or any services, or anything of value, to any candidate for Federal 

office. 2 U.S.C. 8 441b(b)(2); ! 1 C.F.R. 6 Il4.l(a)(l]. This geneid prohibition has an 

exception that allsws a labor organization to ~~~~~i~~~~ with its restricted class, but not the 

general public, on any subject including messages conasinkg express advocacy of the eleciion 

or defeat of Federal cmdidates. 2 U.S.C. 9 441(b)(b)@)(A>, I 1  C.F.R. 89 1 I4.lQ) and 114.3(a). 

See also UnitedSfdes v. United Auto Workers, 352 U.S. 567 (1957) ;and UnitedStates v. 

Congress offndusri-iai Organizdom et al., 335 U.S. 106 (1948). For the penrpsses ofthese 

communications, the restricted class of a labor organization inciudes its membership. Id. 

Disbursements for communications expressly advocating the election or defeat of one or more 

clearly identified candidate(s) made by a labor srgaiiization to its restricted class shall be 

reported in accordance with the applicable sections ofthe Commission's regulations. 1 1 C.F.R. 

0 114.3(b). 

Communications containing express advocacy which may be made to the restricted class 

include, but are not limited to. publications. Printed material expressly advocating the election or 

defeat of one or more clearly identified candidate(s) or candidates of a clearly identified politlCa1 

party may be distributed by a Inhor organization to its restricted class provided that: (i) the 

material is produced at 1119 expense of'thc labor organization, and (ii) the material constitutes 3 

communicatioaa of  the views of the labor organization, and is nor the republication or 

reproduction. in whois or in pari. of any broadcast. transcript. or tape or my written. graphic. or 

other forin of cainpaign ni~il~ikiis prc:p;lrcd by Khe cnndidatc. his or h;r ranrpaign ~ t ~ i i i i ~ i i t i ~ i " .  ,Ir 
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their agents. A labor organization may, under this section, use brief quotations from the speeches 

or other materials of a candidate that demonstrates the candidate’s position as part of the labor 

organization’s expression of its own views. 19 C.F.R. $ 114.3(c)(l)(i) and (ii). 

A labor organization may also endorse a candidate and comnmicate the endorsement to 

its restricted class through the publications described above or during permissible candidate 

appearances, as otherwise described in 1 1 C.F.R. $ 114.3(~)(2). However, Commission 

regulations provide that no more than de minimis number of copies ofthe publication, which 

includes the endorsement, mzy be circuiated beyond the restricted class. 11 C.F.R. 4 1 I4.4(~)(6). 

In Advisory Opinion (‘“AQ”) 1984-23, the Commission permitted an Incorporated trade 

association to include information about its presidential endohsement in its biweekly newsletter 

when less than 1% of the copies were distributed to nonmembers, but the same infomation 

could not be published in its monthly magazine because a much larger percentage (13.7%) ofthe 

copies went ta nonmembers. In A 0  1997-16. the Commission determined that because of 

general availability of access to the Internet, the posting o f a  list of endorsements OR Bn 

incorporated environmental group’s web sire would be considered a form of communication to 

the general public and thus a prohibited expenditure, unless access to such information was 

somehow restricted to the group’s members. 

A labor organhtion map publicly announce an endorsement, and state the reason or 

reasons for it. through a press release or press conference, or both. Disbursements for the press 

release or press conference niust be tie minintis. 1 1  C.F.R. ! 14.44c)(6)(i). The disbursements 

will be considered de minim% if the press release and notice ofthe press conference alp 

disaribuied only to the represrnt:iti\m ol’!he news media that the labor orgiuiizalion customarily 

contacts wlrcn issuing no~~-politic:~I press rdcases or lidding press conferencss 1’0s othur 
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purposes. Id. In addition, the public announcement ofthe endorsement may not be coordinated 

with the candidate or candidate’s authorized cornmittee(s). 1 1 C.F.R. Q 114.4(~)(6)($. 

C. Analveis 

The NYS AFL-CIO appears to be a “membership association” and the members of its 

local affiliates appear to constitute “members” for purposes ofthe Act and Camnlission 

regulations. See 1 1 C.F.R. $ I14.1(e). As such, the members are considered part of the NYS 

AFL-CIO’s restricted class and may receive communications from the organization on %ny 

subject,” including messages containing express advocacy. See 2 U.S.C. 8 441b(b)(2)(A); 

1 1  C.F.R. $8 114.lfi) and 114.3(a). Accordingly, the NVS AFL-CIO was generally permitted to 

communicate its endorsement of Eric Vitaliario in the aforementioned specid election to its 

restricted class. 

However, the NRCC‘s complaint alleges that the NUS AFL-CIB’s mailings, and 

separately. its lnternet site did not meet the regulatory standards for communications to its 

restricted class. First, the complaint by asserting that the NYS AFL-CIB’s “Internet propaganda 

[was] suspicious!y similar to campaign pieces of the Vitahno campaign” appears to suggest that 

the NVS AFL-CIB either coordinated its Internet communication with the Vitaliano campaign or 

otherwise improperly republished or reproduced the materials of that campaign. The complaint 

also asset% that the NYS AFL-UO’s mailings were disseminated beyond its restricted class, and 

that the forcgoing allegations resulted in “isns of thousands of dollars” in uniawrul, undisclosed 

sort money contributions to the Vitdiariii cmpaign. These claims are made without 

substantiation, and this Offjce found nothing in the public record (including newspaper articles) 

to support the allegatims rnadc in the complaint. Thus. the related deniak in the responses. and 
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the detailed information provided by the NYS AFL-CIO to counter the ahlegations in the 

complaint, appear to be more concordant with the overall factual rzcord. 

In particular, there is no evidence to contradict the NYS AFE-CBO’s assertion that the 

mailings in question were only sent to the local members of its affiliates. The WYS AFL-@IO 

also provided persuasive evidence that the COPE mailing list that was used included the names 

of members of its afiliates only, that the mailings only went to the local members of the NUS 

AFL-CIQ affihates, and thereforeF the mailings were not disseminated beyond its restricted class 

as suggested by the NRCC. See Attachment 9. Further, while the cornpBirat suggests that the 

information about Eric Vitahano on the NYS AFL-CIB’s web site was “suspiciously similar 10 

campaign pieces of the Vitalimo campaign,” there is no allegation or evidence that the same is 

true ofthe mailings at issue. Absent such additional specific infomation, it appears that the 

NYS AFL-CIO’s mailings were sent to its restricted e!ass only, and communicated the 

organization’s endorsement of Eric Vitaliano hop Federal office pursuant to 2 U.S.C. 

fi 441(b)(2)(A) and 11 C.F.R. 4 114.3(c). Thus, there is n5 reason to believe that the mailings 

violated 2 U.S.C. 8 441 b. Further, the NYS AFL-CIO reporred the expenditures made in 

connection with the niaitings at Issue in a report filed with the Cornmission on December 4, 

1997, a filing date that was apparently compliant with the reporting requirements placed on labor 

organizations making restricted class expenditures. See 1 1  C.F.R. $fi E00.8(b)(4) and 104.6. 

Accordingly, this Office reconmmeixk that the Commission find no reason 10 believe thc NYS 

AFL-CIO violated 2 U.S.C. $441b and I I C.F.R. 9 114.3(bf in connecKion with the expenditures 

made on thc mailings, and no rensun lo bclieve the t’italiano carnpaigza viohed 2 U.S.C. 9 4 4 l h  

i n  connection with ~hesc espendirurcs. 



On the other hand, the NYS AFL-CIB may have violated the Act in connection with the 

information about Eric Vitaliano that appeared on its web site. Currently, the NYS AFL-CIO’s 

web site is available to any member of the general public whh a web browser installed on a 

computer with access to the Internet. The web site can be readily accessed though several 

genedly available search engines by entering the organization’s n m e  or abbreviation into the 

search engine or it can be accessed directly by entering its W’ 

( < h t t p : i / w w w . n y s a f l c i ~ . o r ~ a ~ n ~ . ~ ~ ~ ~  into the ‘6Lacation” oe “Addhess’~ section sf the web 

browser. Once the Internet user accesses the home page of the NYS AFL-el0 web site. that user 

can view all ofthe documents linked to that page, including the Unify newsletter. The 

information at issue in the Unity newsletter, inter siiia, included the following statements: 

0 “On September 30*, hundreds of union mexnbers turned out for Labor’s Kick-Off 
Rally in support of Eric Vitalimo’s candidacy for Congress . . The rally jump-started 
labor’s effoiis in snpp~rt of Assemblyman Vitalimo.” 

e “Vitaliano has a 100% pro-labor voting record. His opponent, 32-year old 
Republican City Councilman Vito Fossella, has three years experience in the City 
Council. Fossella, a political extremist, plans to vote with Newt Gingrich on major 
issues. After carefully examining their records, the New York State AFL-CIO 
believes Eric Vitaliano will serve working families the best. You decide. Then vote 
on November 4&.” 

The statements apparently communicate the NYS AFL-CIO’s endorsement of Vitalimo’s 

candidacy. They clearly identify Vitaliano as the NYS AFL-CIO’s candidate of choice. They 

speak favorably of Vitaliano’s voting record; identi@ his opponent, by name, as a political 

extremist; and encourage the reader to vote on election day. Such statements apparently have no 

~~ 

A “‘JRL” Oi Uniform Resource Locator. is the standard way of specifying the location of I 

resources on the Internet that are pavt oftlit World Wide Web. See MICRQSOFT PRESS 
COMPUTER DICTIONARY a¶ 487 (3d ed. 199?). 
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other reasonable meaning than to urge the election of Eric Vitaliano, and thus, expressly 

advocate his candidacy for Congress. While a labor organization may publicly announce 

endorsements pursuant to 11 C.F.R. 8 114.4(~)(6)(9, there is no claim by the NYS AFL-CIO that 

the regulation was followed in this instance, and indeed it does not appear that it was followed. 

As noted in the applicable law section, the Commission stated in AO 1997-16 that an 

organization which endorses candidates via a web site does so publicly-"because of general 

availability of access to the Inteimt"-unlsss the organization takes steps to limit access to the 

web site to only its restricted class.' In this instanwe, it does not appear that any steps were taken 

to screen out non-members h m  the relevant portions ofthe NYS AFL-CIO's web site where the 

organization eommmicated its endorsement of the Vitalimo campaign. Thus, the endorsement 

resulted in a prohibited expenditure by the NYS AFL-CIO in violation ofthe Act. Accordingly, 

this Ofice recommends that the Commission find reason to believe that the NYS AFL-CIO 

violated 2 U.S.C. ij 441b when it apparently endorsed the candidacy ofEric Vitaliano via a 

public medium. The NYS AFL-ClO's contention that endorsement information on the web site 

was not easily accessible to the public and involved de minimis costs appears to have greater 

import as mitigation given that the web site endorsement was not a restricted class 

communication. 

As this Ofice found no evidence in the complaint, responses, and accompanying 

materials that supports the vague aliegation that any of the expenditures discussed above were 

made in coordination with the Vitaliano campaign. it recommends that the Commission find no 



reason to believe that Eric Vilaliano for Congress and Judith G. Bello, as treasurer, violated 

2 U.S.C. 6 441b. 

This Office does not recommend that the Commission pursue ?he NUS AFL-CIO beyond 

a finding of reason to believe. The relative inaccessibility of the endorsement information to the 

public and the de minimis costs associated with the infomintion have already 

mitigation. Also, the NYS AFL-CIO was apparently maware that information on its web site 

was possibly in violation ofthe Act and removed that infomtion as s o n  as a potentid v i ~ l d o n  

of the Act was brought to i ts  aftention. Accordingly, this Ofpice recommends that the 

Comissioa admonish the NYS AFL-CIO but not pursue it beyond a reason to believe finding. 

1 .  Find no reason to believe that the New York State AFL-CiO violated 2 U.S.C. $441b 
and 11 C.F.R. $ 114.3Cb) in connection with the mailings ,that endorsed Eric 
Vitaliano. 

2. Find no reason to believe that Eric Vitaliano for Congress and Judith C. Bello, as 
treasurer, violated 2 U.S.C. Q 44ib in connection with this matter. 

3. Find reason to believe that the New York State AFL-CIQ violated 2 U.S.C. Q 441 b in 
eonnestion with the endorsement of Eric Vitaliano on its Internet site, but take no 
further action. 

4. Approve the appropriate ieners. 



5. Close the file. 

BY: 

Explanatory materials for COPE mailing lists. 
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